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AALU Bulletin No:  11-108 December 22, 2011 

Subject: General Estate and Gift Tax Developments: October 2011 
 

1. IRS Issues Guidance on Filing Protective Claims for Estate Tax 

Refunds 

Major References:   Rev. Proc. 2011-48; 2011-42 IRB 527 

Prior AALU Washington Reports: 10-01; 07-79 

2. Restorative Payment Approved for Non-Spouse Retirement Plan 

Beneficiary 

Major References: PLR 201139044 

Prior AALU Washington Reports: 02-124 

MDRT Information Retrieval Index Nos.: 2500.00; 7400.021; 7400.022; 7400.024 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO 

THE CONCLUSION OF THIS WASHINGTON REPORT. 

 

 

This Washington Report summarizes a few of the more important cases and rulings in the estate and gift 

tax areas which were decided or reported by the courts and the Internal Revenue Service in October of 2011, and 

on which we have not previously reported in Bulletins on insurance-related estate and gift tax matters. 

 

 

 

 

 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref11-108A.pdf
http://www.aaluwr.org/majorrefs/Ref11-108B.pdf
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IRS Notices 

1. Rev. Proc. 2011-48; 2011-42 IRB 527 

Treas. Reg. § 20.2053-1(d)(5)(i) provides that a protective claim for refund shall be 

made in accordance with guidance that may be provided from time to time by publication 

in the Internal Revenue Bulletin.  Rev. Proc. 2011-48 provides that welcome guidance. 

Under § 2053(a) of the Internal Revenue Code, the following amounts may be deducted from the 

decedent’s gross estate: (1) funeral expenses, (2) administration expenses, (3) claims against the estate, and 

(4) unpaid mortgages on, or any indebtedness in respect of, property where the value is included in the 

value of the gross estate, undiminished by such mortgage or indebtedness.  Section 2053(a) does not 

expressly value a deductible item at its date of death value; in fact, it specifically contemplates after death 

expenses such as funeral and administration expenses.  

Courts in some jurisdictions have held that post-death events may not be considered when 

determining the amount deductible for a claim against the estate, whereas other jurisdictions have held that 

claims presented and determined as valid against the estate and actually paid (whether before or after death) 

may be deducted as claims against the estate. The lack of consistency in the case law resulted in similarly 

situated estates being treated differently for Federal estate tax purposes, depending upon the applicable 

jurisdiction.  

In an effort to ensure that similarly situated estates are treated consistently, on April 23, 2007, the 

Internal Revenue Service proposed (see our Bulletin No. 07-79) and later finalized (see our Bulletin No. 

10-1) regulations providing that (subject to certain exceptions for “di minimus” amounts) an estate may 

deduct under Section 2053(a)(3) only amounts “actually paid” in settlement of claims against the estate and 

certain other amounts that, although not yet paid, are “ascertainable with reasonable certainty and will be 

paid” before the estate tax return is examined.  The regulations provide that, if the resolution of a contested 

or contingent claim cannot be reached prior to the expiration of the period of limitations for refunds 

(generally within 3 years of filing the return or 2 years after payment of the tax), the estate may file a 

protective claim for a refund within that period to preserve its right to claim a deduction without running 

afoul of the bar of the statute of limitations.  When the contingencies delaying actual payment are resolved, 

the protective claim may be perfected by notifying the Revenue Service within a reasonable period that the 

contingency has been resolved (usually by payment). 

A protective claim need not state a particular dollar amount or demand an immediate refund, but 

must identify each outstanding claim or expense that would have been deductible if such item already had 

been paid and must describe the reasons and contingencies delaying the actual payment of the claim or 

expense.  

Highlights of Rev. Proc. 2011-48: 

 The protective claim must be timely filed within the above limitations period.  

Only if a protective claim for refund was timely filed may the Revenue Service refund 

overpaid estate taxes in those situations where the amount deductible is not established until 

after the expiration of the period of limitation.  

 A claim for refund must set forth in detail, in a written declaration that is 

executed under penalties of perjury, each ground upon which a refund is claimed and facts 

sufficient to apprise the Commissioner of the exact basis of the claim.  
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 The claim must be accompanied by documentary evidence to establish the legal 

authority of a fiduciary or other person to file and pursue a protective claim for refund on 

behalf of the estate of a decedent.  Usually this will be the executor named on the Form 706, 

but may include a transferee or other person. 

 Protective claims for refund that are filed for decedents dying on or after January 

1, 2012 must be filed either by (1) attaching Schedule PC (newly available with the 2012 

Form 706) to the decedent’s federal estate tax return, or (2) if the decedent’s Form 706 was 

already filed, by filing a Form 843 where the Form 706 for the decedent’s estate was 

previously filed.  

 A separate section 2053 protective claim for refund must be filed for each claim 

or expense for which a deduction may be claimed in the future.  

 In accordance with the regulations noted above, each claim or expense must be 

clearly (and separately) identified and must include an explanation of the reasons and 

contingencies delaying the actual payment to be made in satisfaction of the claim or 

expense.  

 A claim or expense that has been adequately identified in a protective claim for 

refund will be deemed to include certain related and ancillary expenses relating to resolving, 

defending, or satisfying the identified claim or expense as well as certain expenses relating 

to pursuing the claim for refund for the identified claim or expense. Ancillary expenses 

might include attorneys’ fees, court costs, appraisal fees, and accounting fees.   

 Each protective claim for refund involving a contested claim against the estate 

must notify the Service in detail of the contested matter and the potential liability of the 

estate. For a contested matter that is being litigated, attaching a copy of the relevant 

pleadings and making reference thereto generally will be sufficient to identify appropriately 

the claim.  

 Although the Service generally will not engage in a substantive review of a 

section 2053 protective claim for refund until the amount of such claim or expense has been 

established, it may reject the claim if it appears that one or more preliminary procedural 

requirements for a valid claim for refund have not been satisfied.  Such deficiencies may be 

cured within 45 days of receipt of notice.  However, the Service may not in all cases 

acknowledge receipt of the protective claim.   

 The receipt by the Revenue Service of a section 2053 protective claim will not 

delay or suspend the review of the federal estate tax return and will not delay issuing a 

closing letter on the basis that a protective claim for refund has been filed in that estate. 

Instead, the Form 706 will be processed and examined by the Service in accordance with the 

regular processing and examination procedures followed for estate tax returns.  

 The Service will refund overpaid estate tax if the Service determines there is an 

overpayment of tax in connection with a timely-filed section 2053 protective claim for 

refund, even though the claim or expense that is the subject of the claim for refund does not 

become deductible until after the expiration of the statute of limitations.  In order for the 

refund claim to be perfected, the fiduciary or other person having legal authority to pursue 

the claim for refund on behalf of the estate must notify the Service in the manner provided in 
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the Rev. Proc. within 90 days after the date the claim or expense is paid or 

90 days after the date on which the amount of the claim or expense becomes certain and is 

no longer subject to any contingency, whichever occurs later.  

Private Letter Rulings 

2. PLR 201139011 

The IRS has ruled, in PLR 201139011, that a nonspouse beneficiary may return 

a distribution taken in error to a qualified retirement plan.  

In general, when a participant in a tax-favored employer retirement plan dies before all assets in the 

plan have been distributed, a beneficiary who is a surviving spouse may roll over the assets, by direct 

rollover or 60-day rollover, into an IRA that is treated either as a spousal inherited IRA or as the surviving 

spouse’s own IRA.  A beneficiary who is not a surviving spouse, on the other hand, may roll over the assets 

into an IRA that is a non-spousal inherited IRA only by means of a direct rollover; a 60-day rollover is not 

available to a surviving nonspouse beneficiary. (Note: the President’s FY 2012 budget, which thus far has 

not been enacted, would change this rule to allow non-spousal rollovers of inherited IRAs and retirement 

plan assets.  See our Bulletin No. 11-17.) 

In the PLR, the minor daughter of Decedent (Taxpayer) was named the sole beneficiary of 

Decedent’s Plan account.  Instead of directing a trustee-to-trustee transfer of the Plan balance to an 

inherited IRA for the benefit of Taxpayer, the guardian of the Taxpayer received the retirement account 

balance in a lump sum.  The sum was reported on Taxpayer’s income tax return and the corresponding tax 

liability was paid. 

When a conservatorship petition was later filed with respect to the assets of the Taxpayer, it was 

determined that the guardian had misappropriated Taxpayer’s funds.  As a result of a court order, the 

guardian reimbursed the conservator the amount that was misappropriated, including the lump sum 

distribution from Decedent’s Plan account.  The court order also ordered the conservator to seek assistance 

as to whether Taxpayer could amend her state and federal income tax returns that reported the lump sum 

distribution to recoup the taxes paid if she was eligible for a trustee-to-trustee transfer to an inherited IRA. 

The conservator requested and received the following rulings: 

 Taxpayer is eligible to have transferred, by means of a trustee-to-trustee transfer, 

within the meaning of §402(c)(11), Decedent’s interest in the Plan into an IRA set up and 

maintained in her own name, either with the present custodian or to a different custodian. 

 Taxpayer will not be required to include in gross income for federal income tax 

purposes for the 2008 - the year in which the distribution from the Plan occurred - and for 

the year in which the subsequent transfer is made into an IRA set up and maintained in her 

own name. 

The IRS outlined how Taxpayer would have been entitled to a direct transfer of the inherited 

retirement funds and, but for the guardian’s decision to receive a lump sum distribution and the later misuse 

of the funds, a tax-free transfer could have been made to an inherited IRA for the benefit of Taxpayer.  The 

IRS did not explain its rationale for permitting an amendment of Taxpayer’s income tax returns and the 

transfer of the returned funds into an inherited IRA, but it is possible that it deemed the guardian’s return of 

the misused funds as a restorative payment and in turn, a restoration of the funds to the Plan would allow 

for a trustee-to-trustee transfer to an inherited IRA. 
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For a letter ruling in which the Revenue Service reached a different - less favorable to the 

taxpayer -result, see PLR 200228023 (revoking PLR 200202048), discussed in our Bulletin No. 02-124. 

Any AALU member who wishes to obtain a copy of Rev. Rul. 2011-29 may do so through the 

following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 

www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 

Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 

reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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